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对 GATS 一般例外条款作初步研究。 
本文全文共分为前言、正文和结论三大部分，其中正文分共三章： 
第一章是对 GATS 一般例外条款的概述。首先阐述了一般例外条款的概念，
然后通过分析 WTO 一般例外条款的法理基础，讨论 GATS 一般例外条款的目的
和作用。 
第二章着重论述 GATS 一般例外条款和 GATT 一般例外条款（GATT 第 20
条）的关系。分别从立法层面和司法层面，探讨 GATT 第 20 条相关的争端解决








































The general exception clause of GATS（Article 14 of GATS）plays an important 
role in GATS by making a balance between liberalization of trade in services and 
special national policy objectives. As the general exception clause of GATS has been 
firstly invoked by a Member in the US-Gambling Case, it has aroused more and more 
attention. Using other scholars’ researches and the reports of the DSB for reference, 
this thesis tries to make a preliminary study on the general exception clause of GATS. 
The full text of the article is divided into three main parts: Introduction, Text and 
Conclusion. The text consists of three chapters. 
Chapter one focuses on the general issues of the general exception Clause, 
including its conception、some theories on the jurisprudence basis、functions and 
purpose. 
Chapter two deals with the relationship between the general exception clause of 
GATS and that of GATT. Through analysis from legislation and Judicature, the author 
tries to examine the basis that the reports of DSB on Article 20 of GATT could be 
used to interpret the general exception clause of GATS. The author also analyzes  
some relevant issues on following the WTO adjudications on Article 20 of GATT. 
Chapter three emphasizes on Article 14 (a) and (c) of GATS .In this part, using 
the report of DSB on US-gambling case and Article 20 of GATT, the author analyzes 
not only the meanings of the key terms, including “public morals” and “public 
order”、 “necessary”、 “arbitrary or unjustifiable discrimination”、 “a disguised 
restriction” ,but also the standards under Article 14 (a) and (c) of GATS. 
 




























目   录 
目   录 
前  言.........................................................................................................1 
第一章 GATS 一般例外条款概述...........................................................3 
第一节 一般例外条款的概念 ..............................................................................3 




第三节 GATS 一般例外条款的目的和作用.......................................................6 
一、为违反服务贸易总协定其他条款的例外措施寻求“免责”..............7 
二、防止滥用例外和尊重其他成员的实体性权利......................................7 
第二章 GATS 第 14 条和 GATT 第 20 条的关系分析 .........................9 
第一节  立法层面的分析 ....................................................................................9 
一、两者结构和内容相似..............................................................................9 
二、两者目的和作用相同..............................................................................9 
第二节 司法层面的分析 ....................................................................................10 
一、GATS 第 14 条和 GATT 第 20 条——“上下文”关系 ....................12 
二、相同的条约用语应赋予相同的含义....................................................13 
三、争端解决机构对 GATT 第 20 条相关解释的“先例”作用 .............14 
第三节 GATT 第 20 条的解释适用时须注意的问题 ......................................15 
第三章 GATS 一般例外条款含义分析 ................................................18 
第一节 公共道德和公共秩序例外 ....................................................................18 
一、“公共道德”和“公共秩序”的含义..................................................18 
二、“必需的”..............................................................................................21 
第二节 保证与 WTO 不相抵触的法律、法规得到遵守所必需的措施 ........26 













目   录 
二、结合美国赌博服务案的分析................................................................26 
三、总结........................................................................................................28 







































Introduction ································································································· 1 
Chapter 1 General Issue on the General Exception Clause of GATS ·· 3 
Subchapter 1 Conception of “General Exception Clause” ······································ 3 
Subchapter 2 Theories on the Jurisprudence Basis of General Exception Clause · 4 
Section 1 “Legal Leak” ·························································································· 4 
Section 2 “Safe Valve” ··························································································· 5 
Section 3 “Balance” ······························································································· 5 
Subchapter 3 Functions and Purpose of Article 14 of GATS···································· 6 
Section 1 Justify the Measures which are Inconsistent with GATS ························ 7 
Section 2 Prevent the Abuse of the Exceptions and Protect other Members’ Rights ··· 7 
Chapter 2 Analysis on the Relationship between Article 14 of GATS 
and Article 20 of GATT ··························································· 9 
Subchapter1 Analysis from Legislation ······································································ 9 
Section 1 Similar Structure and Content································································· 9 
Section 2 Same Functions and Purpose ·································································· 9 
Subchapter 2 Analysis from Judicature···································································· 10 
Section 1 Article 14 of GATS and Article 20 of GATT——“Context”················· 12 
Section 2 Same Terms in Treaties should be Interpreted Concurrently················· 13 
Section 3 The DSB Adjudications on Article 20 of GATT——“Precedent”········· 14 
Subchapter 3 Some Relevant Issues on Employing the Interpretation on Article 
20 of GATT ·························································································· 15 
Chapter 3 Analysis on the Exceptions under Article 14 of GATS ······ 18 
Subchapter 1 Article 14 (a) of GATS········································································· 18 
Section 1 Meanings of “public morals” and “public order”·································· 18 
Section 2 “Necessary” ·························································································· 21 
Subchapter 2 Article 14(c) of GATS·········································································· 26 
Section 1 Standards under Article 14(c) of GATS ················································ 26 














Section 3 Conclusion···························································································· 28 
Subchapter 3 The Chapeau of Article 14 of GATS ·················································· 28 
Section 1 Functions of the Chapeau and the Relationship between the Chapeau 
and the Exceptions under Article 14 of GATS ······································ 28 
Section 2 Key Terms in the Chapeau···································································· 29 
Section 3 Analysis Regarding the US-Gambling Case ········································· 33 
Conclusion·································································································· 37 
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前  言 
“无论是关贸总协定，还是各项乌拉圭回合协议，一个显著的特点是：每个
法律文件均含有大量的例外条款，其数量和种类之多，是其他国际条约所罕见









在履行 GATS 的义务时，合法地利用 GATS 的一般例外条款来保护自己的国家利
益，也可以为相关国内立法的制定和完善以及实务部门在涉及 GATS 例外条款的
起诉和应诉提供建议。 
从条文内容和结构上看，GATS 一般例外条款的立法基础是 GATT 第 20 条。
在货物贸易实践中，各国对 GATT 一般例外条款援用的较多，争端解决机构对该
条款关键用语的含义和适用标准形成了一些解释。学者们也对 GATT 一般例外条




20 条的相关解释，对 GATS 一般例外条款进行初步研究。 
在研究方法上，本文将通过实证分析方法和解释学方法来对 GATS 一般例外
条款进行研究。对 GATS 一般例外条款的解释和适用是一个实践性很强的问题，
目前为止的 WTO 争端解决实践中，只有美国赌博服务案一个案件涉及 GATS 一














前  言 
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般例外条款的适用问题。文章将通过仔细分析该案专家组和上诉机构针对 GATS
一般例外条款的解释，并结合以往争端解决机构对 GATT 第 20 条的解释来对
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第一章 GATS 一般例外条款概述 
第一节 一般例外条款的概念 
“例外条款”（exceptions），也称“逃避条款”或“免责条款”（escape clauses）。





















基于以上理由，有学者提出了狭义意义上的 WTO 例外条款概念：在 WTO 
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